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Mr Justice Kerr:
Introduction
Is In these claims, the 34 claimants complain of assaults, beatings, rape and other acts of

violence allegedly inflicted from 1956 to 1958 in Cyprus during the “Cyprus
Emergency” (the Emergency) by agents of the United Kingdom government and of
the then Colonial Administration of Cyprus.

2. I am required to decide the following preliminary issue, which is the first of three
preliminary issues ordered by Master Kay QC: “as a matter of private international
law, which law (or laws) applies (or apply) for determining limitation?”
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The claimants were all resident in Cyprus during the Emergency. All but five still are
resident there. The defendants are the successors to the Secretaries of State for the
Colonial Office and the War Office. They are sued as representing the Crown in right
of the government of the United Kingdom.

The claimants contend that the defendants are (i) vicariously liable for the acts of
violence alleged (ii) liable as joint tortfeasors with the Colonial Administration and
(iii) liable for negligence, i.e. breach of a duty of care by allowing the acts of violence
to take place or failing to prevent them.

The second and third preliminary issues are not before me. They are as follows. If
Cyprus law applies, whether alone or in addition to English law, (2) what is the
relevant limitation period in respect of each of the causes of action? (3) in the event
that any of the claims have been brought outside the relevant limitation period under
Cyprus law, should such limitation period be disapplied pursuant to section 2 of the
Foreign Limitation Periods Act 1984 (the 1984 Act)?

A fourth preliminary issue for determination has also been formulated, as follows: are
the facts as alleged by the claimants capable of constituting the fraudulent
concealment of the civil wrong by the defendants within the meaning of article 68(d)
of the Civil Wrongs Law of Cyprus? This issue too may need to be decided in due
course.

It is agreed between the parties that the first preliminary issue, now before me, is to be
treated as one of law to be determined on the basis of assumed facts, as alleged in the
amended particulars of claim, at paragraphs 18 to 64. I will therefore proceed on the
basis that those pleaded facts are true, although the defendants have not yet served
their substantive defence.

The tortious acts allegedly committed in the 1950s fall outside the temporal scope of
the Private International Law (Miscellaneous Provisions) Act 1995, whose material
provisions do not apply to “acts or omissions giving rise to a claim which occur
before the commencement of this Part” (section 14(1)). Nor do the material
provisions of EU Regulation 864/2007 (known as “Rome II") apply except to events
occurring after its entry into force (article 31).

It is agreed that the issue of limitation is governed by the relevant provisions in the
1984 Act. Section | provides that where foreign law falls to be taken into account in
English proceedings, that includes the foreign law of limitation, unless the law of
England and Wales also falls to be taken into account, in which event both countries’
limitation laws apply, the effective limitation period being the shorter of the two.

There 1s an exception enacted by section 2 of the 1984 Act: where the outcome under
section 1 would conflict with public policy, section 1 is disapplied to the extent that
its application would so conflict. By section 2(2) the application of section 1 conflicts
with public policy “to the extent that its application would cause undue hardship to a
person who 1s, or might be made, a party to the action or proceedings ... .”

It is agreed between the parties that in order to determine the first preliminary issue [
am required to decide, first, where in substance the cause of action arose in the case of
each of the three torts alleged; and secondly, if the answer is Cyprus, whether the
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court should instead apply English law, the lex fori, to the exclusion of Cypriot law,
the lex loci delicti.

Assumed Facts: Overview

12.

13

14.

15.

16.

7

18.

19.

[ am required to assume the following facts, to which the defendants have not yet
pleaded. The acts of violence were committed from 1956 to 1958. The perpetrators
were soldiers in the British Army, seconded British police officers and agents of the
Colonial Administration, collectively referred to as “the Security Forces”.

The British Army soldiers were deployed by the United Kingdom government from
the United Kingdom. They answered to their military commander in the British
Army, not to the Governor of Cyprus. The seconded British police officers were paid
by the United Kingdom government and were nominated by the Colonial Secretary to
carry out police duties in Cyprus under his control.

The British Army had the power to discipline and dismiss its soldiers through the
court-martial system, as happened in one case where two British Army soldiers were
convicted of assaulting the 11" claimant. The seconded British police officers could
be discharged by the United Kingdom government.

The Governor of the Colonial Administration in Cyprus was appointed by the United
Kingdom government, which also had the power to remove him and “to issue
instructions to the Governor of the Colonial Administration on all aspects of the
administration of Cyprus, including the conduct of security operations” (amended
particulars, paragraph 54(c)).

There was constant dialogue between the Colonial Office, based in London, and the
Colonial Administration, based in Cyprus, including on important matters of security
policy, which required the consent of the United Kingdom government. The Treasury
controlled the budget for counter-insurgency operations in Cyprus during the
Emergency (paragraphs 54(c), (f) and (g)).

Security operations in Cyprus at the time were coordinated by local “District Security
Committees”, each comprising a senior British Army officer and a senior police
officer, usually a seconded British police officer (paragraph 54(d)). British Army
personnel participated directly in the acts of violence committed against 21 of the 34
claimants (paragraph 60(d)).

Some of those detained in Cyprus were removed to the United Kingdom under
statutory authority (the Colonial Prisoners Removal Act 1884) (paragraph 59(e)). The
Colonial Office co-ordinated deportations from Cyprus and detention of deportees in
the Seychelles (paragraph 61(h)).

The United Kingdom government “knew, or ought to have known, that interrogation
techniques amounting to assault, battery and torture were being used to obtain
intelligence from detainees in Cyprus” (paragraph 59(d)). Further, the United
Kingdom government and the Colonial Administration “carefully coordinated their
responses to allegations of ill-treatment by the Security Forces in Cyprus” (paragraph
59(1)).
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The assumed acts of violence mainly fall into the following categories, all occurring
in at least one case and some in several or many: assaults, shooting in the ear, striking
with rifles, tying the hands between the legs impairing breathing, wrapping a blanket
round the head, whipping with an iron edged whip tearing the skin from the back,
rubbing salt into wounds, punching and kicking, placing a tin bucket on the head and
striking the bucket with a hammer, deprivation of water, forcing a person to swallow
salt, shining bright light into the eyes, sleep deprivation, placing blocks of ice on the
body, subjection to electric shocks, threats of death including placing one claimant in
a coffin, simulated executions including simulation of hanging by putting the head
through a noose, rape of one claimant, a young female student and a virgin at the
time, tightening with screws an “iron wreath” placed around the head causing
discharge of blood from the ears and eye sockets, simulation of drowning, a threat to
cut off a person’s penis and testicles, being left naked in a small dark space alone for
days, stubbing out cigarettes on the exposed rectum, slamming the head into a wall
and being made to stand for long periods in a stress position.

Reasoning and Conclusions

Where in substance did the causes of action arise?

21,

22,

23.

24,

45

It is agreed that the court must ask itself the question where in substance the causes of
action arose; see Metall und Rohstoff AG v. Donaldson Lufkin & Jenrette Inc [1990] 1
QB 391, per Slade LJ giving the judgment of the court, at 443F:

“First, in deciding whether an alleged tort has been committed in this country or in some
other country, our courts will look back over the series of events constituting it and ask
themselves ‘“Where in substance did this cause of action arise?’ Secondly, in answering
this question, the courts will apply exclusively English law.”

Those words draw on Lord Pearson’s judgment of the Board of the Privy Council in
Distillers Co (Biochemicals) Ltd v. Thompson [1971] AC 458, at 468:

“The right approach is, when the tort is complete, to look back over the series of events
constituting it and ask the question, where in substance did this cause of action arise?”

It is agreed that if the answer 1s that the cause of action arose in England, then the law
of England and Wales applies and no other law. But if the answer is that the cause of
action arose in Cyprus, then the “double actionability” rule applies, unless the court
decides to apply a recognised exception to the application of that rule.

The double actionability rule provides that where a tort is committed outside England
it is only actionable in England if, first, the wrong would be actionable if committed
in England and, second, it is also actionable in the place where it was committed:
Phillips v. Eyre (1870) LR 6 QB 1, per Willes J giving the judgment of the Court of
Exchequer Chamber, at 28-29. Part of the rationale is that “the civil liability arising
out of a wrong derives its birth from the law of the place, and its character is
determined by that law” (ibid., at 28).

The rule is, however, now subject to an exception in cases where it is considered just
to apply it. This is often known as the “flexible exception”. It is not to be lightly
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26.

27.

28.

29,
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31.

applied: there remains, as Lord Wilberforce said in Boys v. Chaplin [1971] AC 356, at
391D-E:

“great virtue in a general well-understood rule covering the majority of cases provided
that it can be made flexible enough to take account of the varying interests and
considerations of policy which may arise when one or more foreign elements are
present.”

Lord Wilberforce restated the rule “as requiring actionability as a tort according to
English law, subject to the condition that civil liability in respect of the relevant claim
exists as between the actual parties under the law of the foreign country where the act
was done” (ibid. at 389F-G). The rule should be applied “unless clear and satisfying
grounds are shown why it should be departed from ....” (ibid. at 391H).

There is no mechanical rule determining when to apply the exception. It was applied
in Chaplin v. Boys itself, by segregating the issue of recovery of damages for pain and
suffering, which Maltese law denied, in a road traffic suit between two British
military personnel temporarily stationed in Malta, where the accident occurred.
English law was applied to that issue.

Although the other Law Lords gave varying speeches in Boys v. Chaplin, Lord
Wilberforce’s restatement of the rule and his formulation of the exception to it, are
recognised as authoritative; see e.g. Armagas Ltd v. Mundogas SA [1986] 2 WLR
1063, per Robert Goff L] at 740: “the applicable principle in respect of foreign torts is
as stated by Lord Wilberforce in his speech in Boys v. Chaplin”.

Lord Rodger gave the following explanation of the exception in Harding v. Wealands
[2007] 2 AC 1, at paragraph 56:

“When this House restored the double actionability rule to its full rigour in Boys v
Chaplin, there was a somewhat increased risk that the test would exclude certain claims
which it would actually be just to admit. Recognising this, the House held that, in
appropriate cases, a claim or head of claim could proceed even though it was not
actionable under the /ex Joci delicti. The flexible test for recognising these situations
which Lord Wilberforce formulated came to win acceptance. In Red Sea Insurance Co
Ltd v Bouygues SA [1995] 1 AC 190, the Privy Council held, conversely, that, where
Justice required in particular circumstances, an action could proceed in the courts of the
forum on the basis of the lex loci delicti, even though the damage or head of damage
would not be actionable under the lex fori.”

The exception was formulated thus in the 12th (1993) edition of Dicey & Morris, The
Conflict of Laws, in rule 203(2) (pages 1487-8) as follows, after stating the rule as
203(1):

“But a particular issue between the parties may be governed by the law of the country
which, with respect to that issue, has the most significant relationship with the
occurrence and the parties.”

The current, 15th edition of Dicey, Morris & Collins states the exception in materially
the same terms, in what is now rule 256(4), applicable only to defamation and other
torts to which the Rome II Regulation does not apply. Neither party suggested that
the formulation of the exception in rule 203(2) of the 12" edition is inapt to describe
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33.

34.

33.

36.

78

38.

its scope or inconsistent with the formulation of Lord Wilberforce in Boys v. Chaplin,
from which it is derived.

The rationale for the double actionability rule and the exception to it was considered
in Metall und Rohstoff AG (cited above). The court held that the rule does not apply
to cases where the cause of action arises in England, i.e. where the tort is in substance
committed in England, even though some of the relevant events have occurred outside
England, in what Slade LJ called “double locality” cases.

Slade LJ accepted (at 445-6) a submission that two reasons lie behind the double
actionability rule. The first is that a person should not ordinarily be liable for doing
what is lawful (or retrospectively made lawful) in the place where it was done. A
person should normally be able to regulate his or her conduct by the law of the place
where they are, without having to “look over his shoulder” to see whether he is
exposed to tort liability under English law.

The second reason is (445H-446A) that:

“the principle of comity of nations will ordinarily require that a person who is given
protection by the laws of one country in respect of acts done in that country shall be
protected against legal proceedings in other countries in respect of those acts, at least if
they cause damage solely in that country”.

Slade LJ pointed out (at 445B) that Phillips v. Eyre and Chaplin v. Boys were not
double locality cases. He discussed six such cases, at pages 441-3: George Munro Ltd
v. American Cyanamid and Chemical Corporation [1944] KB 432 (CA); Cordova
Land Co Ltd v. Victor Brothers Inc 1966] 1 WLR 793 (Winn J); the Distillers case;
Diamond v. Bank of London and Montreal Ltd [1979] QB 333 (CA); Castree v. E. R.
Squibb & Sons Ltd [1980] 1 WLR 1248 (CA); and Cordoba Shipping Co Ltd. v.
National State Bank, Elizabeth, New Jersey [1984] 2 Lloyds Rep 91 (CA).

The conclusion on the facts in Metall und Rohstoff, so far as material here, was (see
484F-G) that Gatehouse J had rightly decided that the tort of inducing breach of
contract was committed in London, applying the “substance™ test articulated by Winn
J in Cordova Land Co Ltd and later by Lord Pearson in the Distillers case. The court
recognised that the question where a tort is in substance committed is one of fact in
each case, as Lord Denning MR had observed in Diamond’s case (at 346).

For the claimants, Mr Douglas QC submitted that England was the country with
which the torts had the closest connection and where, in substance, each of them was
committed on the assumed facts. For the defendants Mr Chamberlain QC submitted,
to the contrary, that the country with which the torts were most closely connected and,
in substance, committed was in each case Cyprus.

[ was referred to several more recent cases. Mr Douglas relied, by analogy, on two
conspiracy to defraud cases: Kuwait Oil Tanker Co SAK v. Al Bader, (transcript,
17.12.98) (Moore-Bick J) and Grupo Torras SA v. Sheikh Fahad Mohammed Al-
Sabah (transcript, 24.6.99) (Mance LJ); and one negligent misstatement case (Base
Metal Trading Ltd v. Shamurin [2004] 1 All ER (Comm) 159 (Tomlinson J) and
[2005] 1 WLR 1157 (CA). Mr Chamberlain submitted that those cases did not assist
in the present different context.
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41,

42.

43.

44,

45.

He relied on two cases, which Mr Douglas did not accept as helpful, of negligence
causing injury where the “toxic event” occurred outside England though the
employing company or its parent was in England: Durham v. T & N plc (transcript,
1.5.96) (CA), where the plaintiff had inhaled asbestos dust in Quebec and later died in
England; and Connelly v. RTZ Corporation plc [1999] CLC 533 (Wright J), where the
plaintiff inhaled uranium ore dust in Namibia, causing cancer which was treated in
Scotland where he lived.

In Durham, Sir Thomas Bingham MR applied the “substance” test as stated by Lord
Pearson in Distillers, considered Metall und Rohstoff AG and some of the cases
mentioned by Slade LJ in that case and concluded that in substance the cause of
action arose in Quebec where “the lack of appropriate precautions in that factory ...
was the immediate cause of his death” (page 6).

Wright J took a similar approach in Connelly, reasoning that inhalation of toxic dust
in Namibia occurred “under Namibian climatic and environmental conditions”; the
allegedly negligent decisions taken in London “require to be considered in the light of
conditions in Namibia”, where alone they “produced any concrete results™ (transcript,
page 12).

In Kuwait Oil Tanker, Moore-Bick ] was considering an elaborate international fraud.
At the risk of over-simplifying the complex facts, it involved “back to back™ charters
of ships using a Liberian company as an intermediary; the defendants in effect
pocketed the difference between the daily hire rate payable under one charter from
that payable under the other, entered into “back to back™ with the first, causing losses
to the claimant.

On the facts, Moore-Bick J decided that the substance of the tort of conspiracy was
committed in Kuwait, not England. He noted that applying the test may be
complicated by developments over time in the objects and methods of the
conspirators. He observed that in the tort of conspiracy, damage is as much the gist of
the cause of action as in negligence. At page 67, he said that:

“[wlhen seeking to decide where in substance the tort was committed it is necessary to
have regard both to the nature of the particular tort and to the manner in which it was
committed”.

Grupo Torras SA was also a complex international fraud case. Again at the risk of
over-simplifying the facts, a Kuwaiti fund based in London whose leading officers
were the principal defendants, acquired a Spanish company, the plaintiff. A United
Kingdom subsidiary of the plaintiff then loaned about £55 million to a Jersey
company controlled by the defendants, who then caused the claimant to write off the
loan after its proceeds had reached Swiss bank accounts controlled by the defendants.

Mance LJ (as he had become when he gave judgment) considered the “substance” test
in relation to various transactions at pages 167-170 of the transcript. He found on the
facts, balancing the various factors, that in the case of two of the transactions, the torts
were committed in Spain, while in the case of a third, with some hesitation he decided
that the torts were committed in England “where they were controlled and conceived”
(page 170).
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47.

48.

49.
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51.

He observed that the substance test, while simple to state, is “difficult to apply in the
case of conspiracies as complex and international and with as many different stages as
the present” (page 167). He outlined factors to be considered as including:

“the identity, importance and location of the conspirators, the place(s) of any agreement
or combination, the nature and place(s) of the concerted action, the nature and place(s) of
any unlawful act or means, the plaintiff’s location and the place(s) where he or it suffered
loss. It is possible to cite passages from authorities underline the importance of one
factor or another. It would be wrong to attempt any general rule regarding their
comparative importance, which must be considered from case to case ...”

In Base Metal Trading Ltd, a Guernsey company beneficially owned by Russians,
whose business was conducted almost entirely from Russia, sued its Russian director
and employee, whom it employed under a contract which, Tomlinson J held, was in
substance a quasi-partnership and was governed (applying the Rome Convention
provisions replicated in English domestic law) by Russian law,

He also had to decide where to locate the claimed tort, not actionable in Russia, of
breach of the common law duty to use reasonable skill and care in in conducting
transactions on behalf of the claimant on the London Metals Exchange. Applying the
substance test, he decided (at paragraph 36) that the cause of action arose in Russia,
not England:

“... 1t is sensible to apply the gravamen of the case, when viewed as a whole. ... The
gravamen of the case is that Mr Shamurin made an impermissible decision to speculate,
or that he pursued a policy of speculation. That was a decision made or a policy pursued
... in Moscow from where he conducted this as all other aspects of BMTL’s business.”

His conclusion was not altered by the fact that master agreements were entered into
with London brokers and that instructions were telephoned to them in London; nor by
the point that margin calls were paid from the claimant’s London bank account. That
was to concentrate on “the machinery of payment” rather than “the reality of where
the loss was felt”, which was in Russia because the margin calls caused a lack of
liquidity in Moscow which made the claimant unable to commit to further business
transactions.

In the same paragraph, he noted that in the double locality cases examined in Metall
und Rohstoff AG, one can detect “some notion of looking to see whether conduct
abroad is directed against persons in the forum jurisdiction and likely to cause damage
there to those who in consequence place reliance on it”. Those cases, he said at
paragraph 37, were different:

“[i]t would ... be a triumph of form over substance to conclude that Mr Shamurin’s
supposed tort was in substance committed in England. .... [I]Jt was in substance
committed in Russia where both Mr Shamurin and BMTL’s place of business were
located, the former studying his Reuters’ screen and forming his own evaluation of likely
market movements.”

On appeal, Tomlinson J’s decision on this aspect of the case was upheld unanimously.
At paragraph 46, Tuckey LJ commented that “[r]eliance by the brokers on the
instructions which they received is not comparable to reliance by the injured
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claimants in the cases referred to”. Those cases included Diamond, Cordoba
Shipping and Metall und Rohstoff AG.

Those are the cases supporting the proposition that the torts of negligent or fraudulent
misrepresentation, and of inducing breach of contract, are likely to be committed, in
substance, where the representation or the inducement is acted upon, not the country
from which the communication containing the representation or inducement is sent.

Tuckey LJ noted that the wrongful acts had all taken place in Russia; “[t]he place
where the loss occurs is not determinative”, he said, since the substance test requires
the court to look back over the sequence of events constituting the tort and not just the
last event in the sequence, the suffering of loss. The judge had been entitled to reach
the conclusion that the substance of the tort was committed in Russia.

Vicarious liability for the assaults

54.

55,

56.

57.

58.

39,

With that introduction, | turn to consider the questions [ have to decide. The first
question I propose to consider is where in substance the cause of action arose in so far
as the right of action is founded on vicarious liability of the defendants. That
vicarious liability is for the assaults assumed to have been committed by the
perpetrators, the primary tortfeasors, in Cyprus.

The basis on which vicarious liability is asserted by the claimants in the amended
particulars of claim is that the United Kingdom government exercised de iure and/or
de facto control over the Security Forces operating in Cyprus, i.e. members of the
British Army, seconded British police officers and the Colonial Administration,
together with its servants and agents.

It is also said (amended particulars, paragraph 52) that those Security Forces were
“integrated into the United Kingdom Government’s command structure over security
policy in Cyprus”; were “central to [its] aims and objectives in Cyprus”; and that “the
approach and activities of the United Kingdom Government in and/or in relation to
Cyprus created, or significantly increased, the risk that assaults would be carried out
against individuals in Cyprus”.

Detailed particulars are then given of the means by which the United Kingdom
government exerted control over and directed policy and operations in Cyprus: by
recruitment, training and deployment of soldiers and police officers, directing the
activities of the Governor and the Colonial Administration, formulating and enacting
legislative measures where necessary and controlling and allocating, through HM
Treasury, the budget for operations in Cyprus.

The defendants submitted that vicarious liability is not a tort at all; it is the fixing of a
person with liability for someone else’s tort. Mr Chamberlain pointed out that the
primary tortfeasors, for whose tortious acts the defendants are said to be vicariously
liable, were located in Cyprus and their tortious acts were unquestionably committed
in Cyprus. It could not be right, therefore, that the cause of action founded on
vicarious liability arose in England.

Mr Chamberlain also submitted that the acts of the United Kingdom government on
which the assertion of vicarious liability is founded — recruitment, training,
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61.

62.

63.

64.

65.

66.

67.

deployment, directing and co-ordinating operations, and so forth — all either occurred
in Cyprus or refer to matters arising in or substantially connected to Cyprus.

For the claimants, Mr Douglas submitted that the ordinary tests establishing vicarious
liability are satisfied, in that the nature of the relationship between the primary
tortfeasor and the defendants was sufficiently close and the connection between that
relationship and the acts of the primary tortfeasors also sufficiently close, such that
vicarious liability arises.

Mr Douglas sought to locate the vicarious liability of the defendants in England and
not Cyprus by arguing that the exercise of control over the personnel, events and
operations in Cyprus formed the setting of the tortious acts of the primary tortfeasors;
and that the defendants’ policy objectives and decisions to ensure Cyprus remained
under British control were made in London.

Mr Douglas further submitted that it would not be possible to apply Cyprus law to the
issue of vicarious liability; it could only be considered by applying the English law
concept of vicarious liability. He further argued that it would be perverse to apply the
law of the subordinate colony to determine the liability of the parent state to whose
powers the subordinate colony was subject.

In support of the latter point, Mr Douglas observed that the constitution of Cyprus had
been promulgated by an Order in Council made in London; and that when Cyprus
eventually gained independence in August 1960, that was achieved by another Order
in Council made under statutory authority in London.

[ come to my reasoning and conclusions on this issue. The defendants have not
conceded, but did not positively argue against, the proposition that on ordinary
English law vicariously liability principles the defendants would be liable for the torts
of the primary tortfeasors. I therefore do not find it necessary to examine those
principles or their application to the assumed facts. They can be found in such cases
as Cox v. Ministry of Justice [2016] AC 660 (SC) and Mohamud v. Wm Morrison
Supermarkets plc [2016] AC 677 (SC).

The difficulty with the claimants’ submissions is that they proceed from the accepted
premise that the primary torts, in respect of which the defendants are to be held
vicariously liable, occurred in Cyprus. It is, indeed, undeniable that the torts of
assault committed by individual perpetrators, were committed in Cyprus. No one
could suggest otherwise.

[ accept Mr Chamberlain’s submission that vicarious liability is not, conceptually, a
tort. It 1s the description of a legal rule which imposes liability for someone else’s
tort. I therefore do not see how the party vicariously liable, wherever located in the
world, can be taken to have incurred vicarious liability other than in the place where
the primary tort is committed.

Since in this case that place is unquestionably Cyprus, I do not see how the cause of
action asserting the vicarious liability of the defendants can be said to arise in
England. On the claimants’ own case, the foundation of the vicarious liability is that
torts were committed by individuals in Cyprus.






